




























































in	 all	 Australian	 states	 and	 territories.2	 Fines	 and	 charges	 for	 offensive	 language	 are	 often	
initiated	 by	 police	 in	 response	 to	 their	 frustration	 with	 what	 police	 perceive	 to	 be	 ‘an	
unacceptable	occupational	 hazard’:	 being	 insulted,	 criticised	 or	undermined	by	persons	using	
four‐letter	words	(Brown	et	al.	2015:	526).		
	
Recent	 law	 reform	 and	 academic	 inquiries	 (for	 example,	McNamara	 and	 Quilter	 2013,	 2014;	
Methven	 2017a,	 2017b;	 New	 South	 Wales	 (NSW)	 Law	 Reform	 Commission	 2012;	 NSW	
Ombudsman	 2009)	 have	 questioned	 the	 legitimacy	 of	 offensive	 language	 crimes,	 with	 the	
Australian	 Law	 Reform	 Commission	 (ALRC)	 being	 the	 latest	 government	 agency	 to	 pose	 the	
question:	 ‘Should	offensive	 language	remain	a	criminal	offence?’	(ALRC	2017:	13).	This	article	
also	embarks	on	a	normative	inquiry	into	the	legitimacy	of	offensive	language	crimes.	It	does	so	
by	 adopting	 the	 lens	 of	 critical	 discourse	 analysis	 (CDA)	 to	 analyse	 how	 these	 crimes	 are	
represented	 and	 justified	 in	 criminal	 justice	 debates.	 In	 particular,	 the	 article	 examines	 how	







in	 Australia.	 It	 theorises	 conceptions	 of	 power,	 authority	 and	 order,	 and	 explains	 how	 these	










is	 s	4A	of	 the	Summary	Offences	Act	1988	 (NSW),	which	makes	 it	 an	offence	 to	 ‘use	offensive	
language	in	or	near,	or	within	hearing	from,	a	public	place	or	a	school’.	The	adjectives	‘offensive’,	
‘indecent’,	‘obscene’,	and	so	on,	are	not	defined	in	legislation.	Instead,	broad	definitions	of	these	













alternative	 to	 charging	 someone	 with	 offensive	 language,	 police	 officers	 in	 most	 Australian	















proceeded	 against	 in	 NSW	 for	 using	 offensive	 language	 (NSW	Bureau	 of	 Crime	 Statistics	 and	
Research	2017),	despite	comprising	just	three	per	cent	of	the	NSW	population	(Australian	Bureau	
of	Statistics	2017).	The	overwhelming	majority	of	CINs	and	charges	for	offensive	language	are	in	







does	 so	 by	 using	 CDA	 as	 its	 primary	methodological	 tool	with	which	 to	 analyse	 a	 number	 of	
offensive	language	case	studies,	focusing	on	the	2009	NSW	Local	Court	case	Police	v	Grech	and	the	
2007	 Supreme	Court	 of	Western	Australia	 case	Heanes	v	Herangi.	 CDA	 is	 a	 form	of	 discourse	
analysis	which	views	language	as	both	shaping	and	shaped	by	society	(Mayr	and	Simpson	2010:	
51).	Analysts	work	from	the	premise	that	there	is	no	neutral	representation	of	reality;	reality	is	
constructed	 and	 reconstructed	 through	 language	 (Fowler	1987:	67).	CDA	 scholarship	 aims	 to	





CDA	 has	 an	 ‘intense	 linguistic	 character’,	 relying	 on	 linguistic	 categories	 like	 vocabulary,	
metaphor,	 transitivity,	 agency	 and	modality	 (Martinez	 2007:	 127),	many	 of	which	 have	 been	
derived	 from	Halliday’s	 systemic‐functional	 grammar	 (Halliday	1985:	 xvi–ii).	 The	 selection	of	
linguistic	devices	is	a	matter	for	each	researcher	to	determine,	based	upon	their	relevance	to	the	
research	 question	 (Martinez	 2007:	 127).	 This	 article	 focuses	 primarily	 on	 the	 linguistic	
techniques	of	metaphor,	collocation,	transitivity	and	presuppositions.		
	
CDA	can	be	distinguished	 from	other	 critical	 linguistic	approaches	 (for	 example,	 Fowler	et	 al.	
1979)	in	that	it	identifies	discourse	as	 ‘the	basic	unit	of	communication’	(Wodak	2001:	2).	The	
article	 adopts	 Fairclough’s	 (1989,	 1992:	 37‐61)	 and	 van	 Leeuwen’s	 (2008)	 conceptions	 of	
discourse,	drawn	from	the	more	abstract	approach	to	discourse	analysis	of	French	philosopher	







3. Social	 practice	 (how	 power	 relations	 and	 ideologies	 are	 reproduced,	 challenged	 or	
transformed	through	discourse).	
	












refer	 to	socially	constructed	ways	of	 signifying	 reality	 in	 the	 field	of	criminal	 justice.	Criminal	
justice	discourse	is	not	one	consolidated,	homogeneous	voice	but	a	plurality	of	criminal	justice	
perspectives.	 Consistent	 with	 CDA’s	 aim	 to	 denaturalise	 power	 structures,	 the	 article	
concentrates	 on	 how	 ‘primary	 definers’	 (Hogg	 and	 Brown	 1998:	 18‐19)	 in	 criminal	 justice	
debates—politicians,	 judicial	 officers,	 police	 officers,	 lawyers	 and	 the	 media—represent	




The	methodological	approach	undertaken	 in	 this	study	 is	enhanced	by	a	 theorisation	of	 three	
abstract	concepts:	‘authority’,	‘order’	and	‘power.’	In	criminal	justice	debates,	each	of	these	words	
functions	largely	as	a	symbol,	allowing	those	who	employ	them	to	supply	part	of	their	meaning	




















Alongside	the	 laws	and	extra‐legal	 tools	at	police	officers’	disposal,	 the	concept	of	power	as	 it	










power	of	the	state	and	 its	 institutions	(including	 the	police	 force)	 to	secure	the	compliance	of	
others,	even	in	the	face	of	resistance	(Weber	1914	cited	in	Mayr	and	Simpson	2010:	2).		
	
The	 second	 sense	of	power,	power	 exercised	 routinely	by	consent,	 draws	on	political	 theorist	





















or	 relation	 between	people	 that	 is	 negotiated	 and	 contested	 through	 interaction.	As	 Foucault	










Foucault’s	 theorisation	 of	 power	 is	 useful	 in	 framing	 swearing	 at	 police	 and	 the	 subsequent	
punishment	of	that	act	as	a	type	of	power	struggle.	In	this	power	struggle,	the	appropriate	way	
for	 a	 member	 of	 the	 public	 to	 behave	 around	 and	 speak	 towards	 a	 police	 officer	 is	 being	





power	relations,	 locate	their	position,	and	 find	out	 their	point	of	application	and	the	methods	





























was	 at	 ‘the	 lower	 end	of	 the	 scale’	 it	was	nonetheless	offensive	 in	 that	 ‘it	was	meant	 to	 raise	
resentment	and	disgust	and	that	it	was	calculated	to	annoy’.	The	prosecutor	stated	that,	although	

















Members	 of	 the	 NSW	 Police	 Association,	 the	 media	 and	 the	 NSW	 Parliament	 were	 quick	 to	
criticise	 Magistrate	 Williams’	 decision	 in	 Police	 v	 Grech.	 The	 Secretary	 of	 the	 NSW	 Police	
Association	 argued	 that	 the	 legal	 system	 should	 not	 make	 police	 ‘second‐class	 citizens’	 and	
‘punching	 bags	 for	 society’	 (Chambers	 2010).	 Conservative	 Australian	 media	 commentator	
Andrew	Bolt	(2010)	lamented	‘our	increasingly	contemptuous	youth’	who	were	‘so	ready	to	give	
a	gobful	to	authority’.	Bolt	blamed	the	courts	for	stripping	respect	from	police	and	compromising	
‘Their	authority	on	 the	streets’.	He	argued	that	 ‘magistrates	and	 judges’	were	guilty	of	double	
standards	in	‘authorising	an	abuse	of	lowly	police	that	they’d	probably	never	forgive	if	it	were	
aimed	 at	 them’	 (2010).	 When	 NSW	 Attorney‐General	 John	 Hatzistergos	 was	 questioned	 in	
Parliament	as	to	why	‘verbal	abuse	of	police	officers	continue[s]	to	be	treated	as	lesser	offences	






















Politicians	went	 further	 than	 this,	 questioning	whether	Magistrate	 O’Shane	 should	 retain	 her	
office.	 Asked	 if	Magistrate	O’Shane	 should	be	 ‘sacked’,	 then	Liberal	Opposition	Member	Peter	
















to	 enforce	 respect	 for	 police.	 The	 following	 part	 continues	 to	 unpack	 these	 assumptions	 by	






law‐and‐order	 campaign	 against	 the	NSW	Labor	Party.4	 The	Coalition	 eventually	 ‘out‐bid’	 the	
Labor	party	with	its	promise	to	give	‘police	full	powers	to	deal	with	offensive	behaviour’	which	
had	allegedly	been	‘taken	away’	from	police	by	Labor’s	repeal	of	the	Summary	Offences	Act	1970	



























transitivity—reveals	 how	 discourse	 legitimises	 police	 power	 and	 authority	 in	 public	 space.	
Jeffery	transformed	(van	Leeuwen	2008:	17‐18)	the	crimes	of	offensive	language	and	offensive	
conduct	 by	 substituting	 these	 offences	 with	 the	 phrase:	 ‘the	 means	 to	 deal	 with	 offensive	
behaviour	in	all	circumstances’,	along	with	the	abstract	terms	‘power’	and	‘powers’.	There	is	also	
a	noticeable	collocation	of	 the	words	 ‘police’,	 ‘power’	 and	 ‘authority’,	where	collocation	 is	 the	
routinised	use	of	words	in	association	with	each	other	(Fairclough	1989:	113‐115).	This	mirrors	





‘have’,	 ‘need’	 or	 ‘lack’.	 In	 the	 phrases	 ‘their	 lack	 of	 power’,	 ‘police	 lacking	 powers’,	 ‘he	 needs	
power’	 and	 ‘have	 adequate	 powers’,	 the	 abstract	 noun	 ‘power’	 occurs	 as	 the	 object	 of	 the	
transitive	 verbs	 ‘lack’,	 ‘need’	 and	 ‘have’—all	 verbs	 suggesting	 a	 physical	 process	 (Lakoff	 and	
Johnson	2003:	26).	In	the	final	example,	the	presence	of	the	adjective	‘adequate’	before	power	
depicts	power	 as	quantifiable.	 Lakoff	 and	 Johnson	provide	 a	 similar	 illustration	of	 how	 rising	




aspect	 of	 it,	 and	 perhaps	 even	 believe	 that	we	 understand	 it’	 (Lakoff	 and	 Johnson	 2003:	 26,	









Another	 aspect	 of	 Jeffery’s	 rhetoric	 is	 that	 it	 contains	 metaphors	 of	 strength	 and	 weakness,	
evident	in	the	phrases	‘police	have	been	hamstrung	by	their	lack	of	power’	and	‘[i]f	police	doubt	
their	 authority,	 their	 position	 is	 weakened	 and	 others	 will	 work	 on	 that	 weakness’.	 These	











An	 additional	 important	 ideological	 aspect	 of	 Jeffery’s	 characterisation	 of	 the	 relationship	
between	police,	power	and	authority	is	causality	(Fairclough	1989:	51).	Many	of	his	clauses	begin	
with	the	subordinating	conjunctions	‘if’	and	‘until’,	the	former	being	a	conjunction	to	express	a	








The	 application	 of	 CDA	 to	 political	 rhetoric	 so	 far	 has	 demonstrated	 various	 ways	 in	 which	
discourse	can	naturalise	the	ideas	that	police	possess	power	and	have	authority	in	public	space,	




aspects	 of	 reality’	 (Lakoff	 and	 Johnson	 2003:	 221).	 An	 important	 ideological	 effect	 of	
conceptualising	 power	 as	 an	 object	 that	 police	 possess	 is	 that	 such	 a	 metaphor	 suppresses	
alternative	 ways	 of	 conceiving	 power	 in	 relation	 to	 police.	 One	 alternative	 conception	 is	


























to	my	dad.	Fuck	off’.	Heanes	had	used	this	 language	 ‘outside	the	Myers	 [department]	store’	 in	
inner‐city	Perth	during	‘school	holidays	and	there	were	several	children	around	within	hearing	




















and	 the	 context	 in	 which	 they	 were	 used.	 Her	 Honour	 stated	 that	 a	 ‘theme’	 in	 a	 number	 of	
offensive	 language	 cases	 where	 police	 were	 involved	 is	 that	 language	 that	 challenges	 ‘the	
authority	of	police	officers’	is	likely	to	be	considered	disorderly	because	of	its	potential	‘to	incite	
others	to	involve	themselves	in	challenging	the	authority	of	the	officers’	(Heanes	v	Herangi:	214).	




















course,	 judicial	 authority)’	 (Ferguson	 v	Walkley	 2008:	 303).	 Yet,	 against	 the	 backdrop	 of	 the	
thousands	 of	 adults	 and	 children	proceeded	 against	 each	 year	 for	 offensive	 language	 in	NSW	
alone	(NSW	Bureau	of	Crime	Statistics	and	Research	2017,	see	above,	and	in	light	of	the	literature	
which	suggests	that,	in	many	offensive	language	incidents,	the	addressee	of	the	language	is	the	
















This	 article	 has	 examined	 representations	 of	 the	 relationship	 between	 swearing,	 power	 and	
authority	in	criminal	justice	discourse.	It	has	argued	that	the	dominant	discourse	in	relation	to	
offensive	 language	 crimes	 postulates	 police	 officers	 as	 authority	 figures	 and	 represents	
challenging	that	authority,	by	using	‘four‐letter	words’,	as	criminal.	This	position	recognises	one	
of	 the	myriad	pragmatic	 functions	 of	 swear	words:	 as	 a	 verbal	 tool	 available	 to	marginalised	
individuals	or	groups	to	oppose	‘established	structures	of	power’	(Eble	1996:	124;	Jay	2000).	Like	
slang,	profanities	can	function	as	an	expression	of	opposition,	‘showing	a	range	of	attitudes	from	







A	noteworthy	 case	 in	which	 swear	words	were	used	 to	 challenge	political	power	 is	 the	1971	
United	States	(US)	Supreme	Court	case	Cohen	v	California.	The	appellant,	Paul	Robert	Cohen,	had	
worn	a	 jacket	bearing	 the	phrase	 ‘Fuck	 the	Draft’	when	entering	 the	Los	Angeles	(LA)	County	
Courthouse.	 Cohen	 did	 so	 to	 protest	 US	 involvement	 in	 the	 Vietnam/American	 War	 and,	
principally,	the	government’s	use	of	military	conscription.	After	entering	the	courthouse,	Cohen	
removed	the	 jacket	and	draped	 it	over	his	arm.	He	was	subsequently	arrested	and	eventually	
















included	 here	 to	 highlight	 how	 the	 US	 Supreme	 Court,	 like	 Jeffery’s	 second	 reading	 speech	
extracted	above,	drew	on	metaphors	of	strength	and	weakness,	but	to	an	altogether	different	end.	

























and	 those	 in	 powerful	 positions.	 Indeed,	 the	 facts	 of	 many	 offensive	 language	 cases	 can	 be	
(re)conceptualised	in	terms	of	acknowledgement	of,	and	resistance	to,	unequal	power	relations,	
whether	it	be:	a	man	uttering	an	insult	towards	police	in	anticipation	of	‘persecut[ion]’	in	Lismore,	
1991	 (McCormack	 v	 Langham);	 an	 Indigenous	 Australian’s	 resistance	 to	 British	 invasion	 and	









resistance	 to	 those	 in	 power,	 or	 political	 policies,	 expressed	 through	 swear	words,	 should	be	
considered	criminal?	If	we	answer	this	question	in	the	affirmative,	we	accept	that	a	key	function	
of	offensive	 language	crimes	 is	 to	enforce	police	 and	 the	 state’s	 authority	over	others;	 and	 to	
prevent	opposition	to	such	authority.	We	reject	the	proposition	advanced	by	Harlan	J	in	Cohen	v	
California	that	a	strong	society	is	one	that	allows	for,	and	even	protects,	dissident	voices.	And	we	
promote	 a	 system	 whereby	 police	 determine	 what	 is	 offensive	 according	 to	 their	 interests,	
overlooking	 the	 legal	 framing	of	offensive	 language	crimes	as	prohibiting	hypothetical	offence	




A	 corollary	 of	 this	 proposition	 is	 that,	 where	 police	 swear	 at	 or	 otherwise	 insult	 those	 with	
relatively	less	power,	the	criminal	law	does	not	intervene.	The	blindness	of	the	criminal	justice	
system	towards	injustices	perpetrated	by	police	and	the	state	towards	Indigenous	Australians	is	


























swearing	 at	 police	 in	 the	 criminal	 law	 have	 helped	 entrench	 a	 number	 of	 ‘common	 sense’	
assumptions	including	that:	police	officers	inherently	possess	authority;	police	officers	deserve	
respect	in	public	space;	current	unequal	social	structures	are	desirable	and	worth	preserving;	
and	 swear	words	 are	 undesirable	 because	 they	 subvert	 or	 destabilise	 this	 order.	Within	 this	
‘order’,	police	officers	who	swear	at	or	otherwise	disrespect	and	degrade	members	of	the	public	
























6	 Constable	Herangi	 alleged	 that,	 approximately	 five	minutes	 prior	 to	 the	defendant	 swearing	 at	 him,	Heanes	 had	








fall	 into	 the	 US’s	 ‘fighting	 words’	 exception	 of	 free	 speech	 protection	 because	 there	 was	 no	 direct,	 provocative	
personal	insult.	The	Court	also	held	it	was	not	an	obscenity	case,	as	the	use	of	the	words	was	not	‘in	some	significant	
way,	erotic’	(see	Fairman	2006:	1733‐1736).	




10	The	prosecution	case	was	 that	 the	appellant	had	 inverted	a	rounded	capital	A	 in	 the	word	to	refer	 to	the	Prime	
Minister	as	a	‘cunt’.		
11	She	was	twice	taken	to	Hedland	Health	Campus,	and	both	times	returned	to	the	police	station.	Officers	and	doctors	
testified	 they	 thought	 Ms	 Dhu	 was	 faking	 being	 sick	 and	 that	 she	 was	 merely	 suffering	 from	 drug	 withdrawal	
symptoms	(Wahlquist	2016).		
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